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A. IDENTITY OF PETITIONER

Petitioner Eric D. Wise, the appellant below, asks this Court to
review the Court of Appeals decision referred to in Section B.
B.  COURT OF APPEALS DECISION

Wise requests review of the Court of Appeals January 27, 2009,
2-1 decision in State v. Eric D. Wise, Court of Appeals No. 36625-8-1I,
2009 Wash. App. LEXIS 220 (2009). A copy of the opinion is attached
as an appendix.
C. ISSUES PRESENTED FOR REVIEW

The trial court conducted part of the voir dire of 10 prospective -
jurors in chambers, with only the judge, parties, and court personnel
present. The trial court did not analyze the "Bone-Club"" factors before
ordering the private voir dire. A divided Court of Appeals panel rejected
Wise's contention the trial court's exclusion of the public violated his
constitutional rights to a public trial. Does the Court of Appeals decision
conflict with this Court's decisions in State v. Brightman, 155 Wn.2d 506,
515, 122 P.3d 150 (2005), In re Personal Restraint of Orange, 152 Wn.2d
795, 814, 100 P.3d 291 (2004), and Bone-Club, its own decision in State

v. Erickson, 146 Wn. App. 200, 208, 189 P.3d 245 (2008), and Division

! State v. Bone-Club, 128 Wn.2d 254, 906 P.2d 325 (1995).
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Three's decisions in State v. Duckett, 141 Wn. App. 797, 173 P.3d 948
(2007), and State v. Frawley, 140 Wn. App. 713, 167 P.3d 593 (2007),
as well as the United State Supreme Court decision in Press-Enterprise Co.
v. Superior Court, 464 U.S. 501, 508, 104 S. Ct. 819, 78 L. Ed. 2d 629
(1984)?* In addition, does the Court of Appeals decision violate Wise's
federal and state constitutional rights to a public trial? Finally, does the
Court of Appeals sanctioning of private voir without requiriﬁg a showing
such privacy is necessary and the least restrictive means of honoring the
requests of individual venire members raise an issue of substantial public
interest? RAP 13.4(b)(1), (2), (3), and (4), respectively.
D. STATEMENT OF THE CASE
The state charged Eric D. Wise with second degree burglary and

first degree theft stemming from the forcible entry into a convenience store
and taking of items therein. CP 41-42.

| Toward the beginning of jury selection, the trial court announced,
"[L}f there is anything that we're talking about or asking you that is sensitive

and you don't want to speak about it in this group setting[,] [jlust let us

2 This issue is pending before this Court in State v. Strode, Supreme
Court No. 80849-0, and State v. Momah, Supreme Court No. 81096-6.
This Court heard oral argument in each case June 10, 2008. For the same
reasons this Court accepted review in those cases, it should accept review
of Wise's case.



know. . .. [W]e take those jurors back into chambers so that we can ask
those questions more privately." RP3 11-12.> The court and parties
questioned 10 panel members in chambers, with only one potential juror
in chambers at a time. RP3 21-37, 70-72.

E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED

THE TRIAL COURT VIOLATED WISE'S CONSTITUTIONAL
RIGHTS TO A PUBLIC TRIAL.

Under both the Washington and United States constitutions, a
defendant has a constitutional right to a speedy and public trial. Const. art.
I, § 22; U.S. Const. amend. VI; State v. Easterling, 157 Wn.2d 167, 174,
137 P.3d 825 (2006). Article I, section 10 expressly guarantees the public
and press the right to open court proceedings. Easterling, 157 Wn.2d at
174. The First Amendment implicitly protects the same right. Waller v.
Georgia, 467 U.S. 39, 46, 104 S. Ct. 2210, 81 L. Ed. 2d 31 (1984).
Prejudice is presumed where there is violation of the right to a public trial.
In re Personal Restraint of Orange, 152 Wn.2d 795, 814, 100 P.3d 291
(2004). The remedy is reversal of the convictions and remand for a new

trial. Orange, 152 Wn.2d at 814.

3 "RP3" refers to the verbatim report of the June 26, 2007, voir dire
proceedings.



The right to a public trial encompasses jury voir. Press-Enterprise
464 U.S. at 508; Brightman, 155 Wn.2d at 515. Even where, as in Wise's
case, only part of jury selection is improperly closed to the public, such
closure violates a defendant's constitutional right to a public trial absent
a proper Bone-Club analysis.* See Erickson, 146 Wn. App. at 204 (private
voir dire of four prospective jurors violated right to public trial); Duckett,
141 Wn. App. at 802 (individual voir dire of 16 jurors in jury room,

limited to subject of sexual abuse, violated defendant's public trial right).

4 A trial court may restrict the right to a public trial only "under the
most unusual circumstances.” Bone-Club, 128 Wn.2d at 259. Before a
trial judge can close any part of a trial from the public, it must first apply
on the record the five factors set forth in Bone-Club. Orange, 152 Wn.2d
at 806-07, 809. The Bone-Club requirements are:

1. The proponent of closure . . . must make some showing
[of a compelling interest], and where that need is based on
a right other than an accused's right to a fair trial, the
proponent must show a "serious and imminent threat" to that
right. 2. Anyone present when the closure motion is made
must be given an opportunity to object to the closure. 3. The
proposed method for curtailing open access must be the least
restrictive means available for protecting the threatened
interests. 4. The court must weigh the competing interests
of the proponent of closure and the public. 5. The order
must be no broader in its application or duration than
necessary to serve its purpose.

Bone-Club, 128 Wn.2d at 258-59 (quoting Allied Daily Newspapers. of
Allied Daily Newspapers v. Eikenberry, 121 Wn.2d 205, 210-11, 848 P.2d
1258 (1993)).



Despite the plethora of case law condemning the practice used by
the trial court in Wise's case, two judges of the Court of Appeals held his
public trial right was not violated. Wise, Wash. App. LEXIS at *1-*28.
The majority based its decision on the following several reasons, each of
Which warrants review by this Court.

1. A Bone-Club analysis was not warranted.

First, the majority héld a Bone-Club analysis Was not necessary,
essentially because "[c]losure, if any, was temporary and partial, rather than
the "'temporary, full closure threshold of Bone-Club.'" Wise, at *12. The
majority based this conclusion on the fact "only 10" panelists were privately
questioned in chambers, both parties appear to have benefitted from the
prospective jurors "candid" answers, the trial court did not order the
courtroom itself closed, and the court reporter was present and produced
a full transcript of the in-chambers questioning. Wise, at *11-*12.

The majority appears to conclude the closure was de minimis. This
conclusion conflicts with Brightman, where this Court held where jury
selection or a part of the selection is closed, the closure is not de minimis
or trivial. Brightman, 155 Wn.2d at 517. The majority's decision also
conflicts with Easterling. The question there was whether the trial court's

decision to close the courtroom to Easterling, his counsel, and to all



members of the public during discussion of the codefendant's motion to
sever and to dismiss violated Easterling's and/or the public's constitutional
right to a public trial. Easterling, 157 Wn.2d at 173. This Court rejected
the state's assertion the courtroom closure was so trivial it did not trigger
the right to a public trial. The Court held it had never found a public trial
right violation to be de minimis, and that even if it did, the closure was not
"trivial” because it was deliberately ordered and was neither ministerial in
nature nor trivial in result. Easterling, 157 Wn.2d at 180-81.

In support of its position, the majority cites to State v. Gregory, 158
Wn.2d 759, 815-816, 147 P.3d 1201 (2006). There the trial court ordered
the defendant's aunt to leave the courtroom for the duration of his
grandmother's testimony, explaining it observed the aunt appear to signal
the answer to the question posed to the grandmother. The court also
explained it had earlier seen the aunt smiling and laughing at the witness.
Defense counsel passed on the court's express offer to object. Gregory,
158 Wn.2d at 815-16. After the grandmother's testimony, the aunt returned
to the courtroom and apologized. Gregory, 158 Wn.2d at 816.

This Court upheld the closure, finding the trial court never fully
closed the courtroom, excluded only one person for a limited amount of

time, explained the reason for the exclusion, and offered the defendant a



chance to object. This Court concluded the trial court's action fell within
its broad discretion to regulate the conduct of a trial. Gregory, 158 Wn.2d
at 816.

Gregory is distinguishable. Importantly, only one member of the
public was excluded from the courtroom, and only for the duration of one
witness's testimony. In Wise's case, no members of the public observed
the questioning of 10 venire members. This constituted a total, partial,
closure, not a partial, partial closure as occurred in Gregory. Moreover,
the trial court expressly offered defense counsel the opportunity to object.
No such opportunity was afforded to Wise's counsel.

The majority's reliance on Gregory is thus not persuasive. Instead,
this portion of the majority's decision conflicts with Supreme Court and
Court of Appeals precedent, raises a significant question of constitutional
law, and involves an issue of public interest, all reasons to grant review.

2. Wise has no basis to appeal.

The majority held Wise may not appeal on the basis the trial court
improperly closed the courtroom because (1) he waived his own public trial
right and (2) he has no standing to assert the public's right under article

1, section 10. Wise, at *11-*15.



The majority first reasoned a defendant may waive his right to have
public voir dire through his conduct, even without an explanation by the
trial court of the right being waived. Wise did this by failing to object at
trial and because counsel participated in questioning the selected venire
members in chambers. The majority so holds while acknowledging in
Brightman and Bone-Club, this Court held the defendant's failure to object
did not constitute a waiver. Wise, at *14-*15 n4 Brightman, 155 Wn.2d
at 517; Bone-Club, 128 Wn.2d at 257, see also Easterling, 157 Wn.2d at
176 n.8 ("The State argues, additionally, that Easterling's failure to object
at trial to the courtroom closure served as a waiver of his right to appeal
the improper closure. The State's waiver argument is without merit.").

While citing this opposing precedent, the majority makes no attempt
to distinguish those cases. The majority instead appears merely to be
dissatisfied with the decisions. In addition, the majority apparently bases
its holding on the speculation Wise benefited from the private questioning
and "successfully requested that four privately questioned jurors be excused
for cause[.]" Wise, at *14-*15.

But the questions these prospective jurors answered were hardly
based on sensitive information that could not have been given in open court.

One venire member said she was "a little spooked" about the nature of the



case because her husband was a retired state trooper and her son was a
police officer who worked on the same types of cases. RP3 25-26. A
second prospective juror was removed because her husband's experience
as a police officer would cause her to place greater weight on the officers’
testimony than that of lay witnesses. RP3 27-28. A third panelist knew
some of the state's police witnesses. RP 32-33. And a fourth, a teacher,
was biased against one of the defense witnesses because he had been a
student in the teacher's class. RP3 34-35.

With respect to the public's right to view judicial proceedings, the
majority holds Wise does not meet the requireinent‘s for third party standing.
Wise at *12, *23. As an initial matter, the majority admits its holding
conflicts with Erickson and Duckett.

In Erickson, the majority disagreed with the dissent's position
Erickson lacked standing to invoke the public's right to a public trial.
Erickson, 146 Wn. App. at 205-06 n.2. The Erickson majority noted that
this Court in Bone-Club found article I, section 10 and article I, section
22 "are interdependent means of ensuring the fairness of our judicial
system." Erickson, 146 Wn. App. at 205-06 n.2 (citing Bone-Club, 128
Whn. 2d at 259, where this Court stated, "The section 10 guaranty of public

access to proceedings and the section 22 public trial right serve complemen-



tary and interdependent functions in assuring the fairness of our judicial
system. ")

The Duckett court rejected the same standing argument, finding "it
fails to appreciate the court's independent obligation to safeguard the open
administration of justice." Duckett, 141 Wn. App. at 804. Duckett went
on to state the right secured by article I, section 10, which is mandatory,
"is fully present even when a defendant asserts only rights under article I,
section 22 and the Sixth Amendment[.]" Duckert, 141 Wn. App. at 804.

The majority in Wise's case does not discuss these cases, but instead
cites to general federal court propositions involving third party standing.
Wise, at ¥22-*23. The majority places particular emphasis on its conclusion

LA

Wise does not have a "'sufficiently close relationship'" to the public's right
to open trials and that his interests were "starkly different" than those of
the public. Wise, at *23.

But in so holding, the majority ignores this Court's pronouncement
in Bone-Club that the article I, section 10 right and that guaranteed by
article 1, section 22 "serve complimentary and interdependent functions."
Bone-Club, 128 Wn. 2d at 259. Wise therefore is not a "third party” as

meant by the federal standing cases. The majority's opinion to the contrary

conflicts with established Washington law.

- 10 -



3. There was no structural error.

The majority launches into a lengthy analysis as to why the denial
of a public trial is not "structural error.” The majority concludes the failure
to conduct a Bone-Club analysis may be harmless and Wise is entitled to
a new trial only if he shows he was prejudiced by the closed voir dire.

This holding conflicts with this Court's decision in Orange, which
held prejudice is presumed where there is violation of the right to a public
trial. Orange, 152 Wn.2d at 814 (citing Bone-Club, 128 Wn.2d at 261-62).
The remedy is reversal of the convictions and remand for a new trial.
Orange, 152 Wn.2d at 814; see also Easterling, 157 Wn.2d at 171 (trial
court's failure to employ the Bone-Club factors before closing courtroom
"rendered unfair all subsequent trial proceedings. Consequently, we reverse
Easterling's conviction and remand for a new trial."); State v. Sadler, 147
Wn. App. 97, 111, 193 P.3d 1108 (2008) ("The defendant need show no
prejudice resulting from a violation of this [public trial] right; prejudice
is presumed.").

The majority's contrary conclusion conflicts with Washington law,
involves a significant question of constitutional law, and is another reason

warranting this Court's review.

- 11 -



4. Violation of HIPAA® and tainting of jury pool

The majority seems to entertain the state's argument that requiring
potential jurors to publicly answer questions about their health violates a
panelist's right to privacy under article I, section 7 of the state constitution
and HIPAA. The majority notes a person summoned for jury duty who
intentionally fails to appear is guilty of a misdemeanor, RCW 2.36.170,
and that once in court, the potential juror must "truly try the issue between
the State and the defendant[.]" CrR 6.6.

The majority then notes HIPAA is a federal statute that restricts
health care providers from disclosing protected health information. Wise,
at *25. Therefore, the majority notes, venire members may volunteer
health information about themselves in response to questioning, but cannot
be forced to disclose, and a health care provider may answer no quéstions
about a patient absent patient consent. Wise, at *25-26.

The majority, however, comes to no clear conclusion as to the role
these matters play in Wise's case. The dissenting judge, however, correctly

and concisely answers the question: "HIPAA and other privacy concerns

> Health Insurance Portability and Accountability Act of 1996, 42
U.S.C. §§ 1320d to 1320d-8. "HIPAA protects individuals from
unwarranted dissemination of medical and mental health records by

restricting access to such records without the individual's direct consent. "
In re the Matter of C.B., 865 N.E.2d 1068, 1072 (Ind. App. 2007).

- 12 -



are precisely the kind of issues that compel a trial court to apply the Borne-
Club analysis before it closes the courtroom.” Wise, at *41 (Van Deren,
J. dissenting).

In addition, a court rule (or a statute) cannot trump a constitutional
provision. In D.F.F., the appellant argued Superior Court Mental
Proceedings Rule (MPR) 1.3, violated article 1, section 10, because it
required all courtroom mental illness proceedings be "automatically and
entirely closed[.]" In re Detention of D.F.F., 144 Wn. App. 214, 219,
182 P.3d 302, review granted, 164 Wn.2d 1034, 197 P.3d 1185 (2008).°

The appellate court agreed, relying on the long line of cases,

including Bone-Club, Orange, and Easterling, that requires a trial court

to identify a compelling interest for closure and to weigh the competing

interests of the party seeking closure against the public's right to open

proceedings. D.F.F., 144 Wn. App. at 220-24. In other words, MPR 1.3

6 MPR 1.3 provides:

Proceedings had pursuant to RCW 71.05 shall not
be open to the public, unless the person who is the subject
of the proceedings or his attorney files with the court a
written request that the proceedings be public. The court in
its discretion may permit a limited number of persons to
observe the proceedings as a part of a training program of
a facility devoted to the healing arts or of an accredited
educational institution within the state.

- 13-



violated article 1, section 10 because it prohibited application of the Bone-
Club factors. D.F.F., 144 Wn. App. at 218..

Court rules are interpreted as if they were statutes. Farmers Ins.
Exch. v. Dietz, 121 Wn. App. 97, 100, 87 P.3d 769 (2004). Therefore,
following D.F.F., a statute, like a rule, cannot infringe on the right to a
public trial. In other words, HIPAA cannot be used to close jury selection
to the public without proper application of the Bone-Club factors. To the
extent the majority's opinion differs, it conflicts with D.F.F., Bone-Club,
and its progeny.

Finally, the majority seems to uphold the trial court's use of in-
chambers voir dire because it protects the possible tainting of the venire.
Specifically, the majority notes one of the privately questioned prospective
jurors divulged he had been a defense witness's school teacher and would
find it difficult to take the witness at his wdrd. Wise, at *27. "If this juror
had been allowed or required to make such a statement in the presence of
the entire venire, the jury pool would have been tainted." Wise, at *27.

This reasoning is a clear indication the majority either does not
understand the proper procedure to be employed in such circumstances or
chooses to ignore it. As Wise articulated in his Brief of Appellant at 9,

"Rather than questioning the potential jurors in chambers, the trial court

- 14 -



could have removed the rest of the panel and conducted individual
questioning in open court." See State v. Vega, 144 Wn. App. 914, 915-
916, 184 P.3d 677 (2008) (public trial right not violated when individual
jurors were questioned in open court apart from other prospective jurors
because jurors become officers of the court when sworn and are therefore
not members of the general public, and because "questioning of individual
jurors apart from the other jurors about matters that may taint the other
jurors serves to preserve a fair trial."), review denied, 2009 Wash. LEXIS
132 (2009).

This portion of the majority's reasoning conflicts with Vega, Bone-
Club and its progeny. It also blatantly ignores Wise's constitutional rights
to a public trial.
F. CONCLUSION

The Court of Appeals majority opinion conflicts with Supreme Court
and Court of Appeals decisions, raises significant constitutional law
questions, and involves issues of substantial public interest that should be

determined by this Court. For the reasons stated above, Wise respectfully

- 15 -



requests this Court accept review of his case, reverse the decision of the
Court of Appeals, and remand for a new trial.

DATED this _ L0 _day of February, 2009.

Respectfully submitted,

NIELSEN, BROMAN & KOCH, PLLC

ANDREW RJ/ZINNER

WSBA No. 18631
Office ID No. 91051

Attorneys for Petitioner
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STATL G YRSHHGTON

- BY_____ XA
JAN28 2009 | !.?’t*‘UTY

"IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

‘DIVISION II
 STATE OF WASHINGTON, - No. 3.66:25--8-111
Respondent, |
V.
ERIC D. WISE, . o A | PUBLISHED ,OPINION ,
| Appellant. | "

QUINN-BRINTNALL, J. — A jury found Eric D. Wise guilty of second.degree burglary
‘and first 'degree theft. He argﬁes that the trial court violated his federal and state constitutional
right to an open trial, as well as the public’s state right to an open trial, whén it conducted
portions of voir dire in the trial judge"s éhémbers without first conduéting a Bone-Clubl analysis.
Because Wisc wailved any object_ion to the questioning of jurors v;/ho asked fco be questiéned
pﬁvately in the judge’s chamberé and because Wise lacks standing to assert the public’s right to

an open trial, we affirm.

! State v. Bone-Club, 128 Wn.2d 254, 906 P.2d 325 (1995).



No. 36625-8-11

FACTS

Wise‘was charged with secodd degree burglary and first degree theft in connection with
the April 5, 2007 break-in of the Lake Limerick Mini Mart.? During jury selection, the trial court.
" read a list of pdtential \xdmeeses and gave the venire an opportunity to raise numbered cards if
anyone knew a particular witness. Seven potential jurors were acquainted with at least one
" witness. As a follow-up q'ue.stion,A the trial court asked whether .“the fact that you’re acqﬁainted
with some of these [potential witnesses] would makéjt difficult for you to hear this case fairly.”
Suppl. Report of Proceedings (RP) (June 26, 200;/) at 6. Four venire per'sons answered-
aﬂirmatlvely The trial court then asked if any potential jurors had been burglarized in the past
or knew someone Who had been burglanzed Four of the jurors answered afﬁrmanvely The
trial court also asked if any jurors had relatives or close friends in law enforeement; 19 answered
- affirmatively. Three jurora ansWe_red affirmatively 'when asked whether their acquaintarice with
someone in law enforcement Wduld “make it difficult for you to sit as a fair juror in this case.”
Suppl. RP (June 26, 2007) at 8. |

The tr1a1 court then posed a series of additional questions to the group Wlth the ;Iemre
merﬁbers answermg afﬁrmatlvely by holdlng up numbered cards Before this questlomng, the
trial court stated: “[I]f there is anything . . . that is sensitive and you don’t want to speak about'lt | .
in this gfoup setting[,] [jlust let us know. Imake a list on my notebook and we take thosve jurors

back into chambers‘soth.at we can ask those questions more privately.” Suppl. RP (June 26,

-2 Wise and his friends broke into the Mini Mart with a crowbar. or similar instrument and stole
several items, including lottery tickets, cigarettes, and change from two cash registers. Police
caught thé group when two members attempted to cash in some of the lottery tickets the next
day. Two of the group members testified against Wise at trial.

2



No. 36625-8-11

2007) at 11-12. Although there is nothing on the record indicating that either party requested
private questioning of jurors, neither the State nor Wise objected to this process. |

After this group questioning, the trial court directly questioned particular venire
members. The judge prefaced each question with “are you comfortabie telling me . . . here or
would you like to go to chambers.” ‘Suppl. RP (June 26, 2007) at 13. Juror 43requested that he
lbe questioned in chambers. The trial court then stated, “At this time, we are going to take a
number of jurors into chambers and begin a question - a" series of questions there. We’ll start
with Juror No. 43 and then, if counsel will approach, I’ll get the numbers .for the other jurors.”
Suppl. RP (June 26, 2007) at 20-21. The trial judge; Wise, his. counsel, the prosecutor, and the
court reporter went into chambers to question eight potential jurors who had requested that they
be questioned privately. | |

In chambers but on the record, the trial court asked prospectlve _]urors about health
problems time constraints, and their relatronshlps with witnesses and law enforcement officials.
Upon returning to the courtroom, voir dire continued and the trial court gave the parties each an
opportumty to ask spemﬁc questions of the potentlal _]UI'OI’S Dunng this questioning, one
- prospective juror requested to speak in chambers. The trial court also called an addrtlonal Juror
into chambers to ask about a response on her quest1onna1re concernmg her history of criminal
convictions The trial court parties, and court reporter moved to chambers for this ‘ques‘tioning
as well and returned to the courtroom to complete j jury select1on

All md1v1dua1 quesuomng took place on the record, Once the trial court and both parties
finished questioning the venire, the parties exercised peremptory challenges. At the end of voir
dire, the State had one remaining peremptory challenge and Wise had two remaining neremptory

challenges.
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“The jury found Wise guilty of secoﬁd degree bu;glary and first degreé theft. The co'urt :

sentenced him.to 5 7 months .and 22 mpnths in prison, resp¢cti.ve1y. He nowappeals.
ANALYSIS

Wise argues that he is entitled to a ﬁew trial because the trial judge failed to sua sponte
conduct a Boﬁe-Cl,ub analysis before closing the courtroom during jury selection. Wise urges
this court to reject Division One’s holding'. in State v. Momah, 141 Wn. Apb. 705, 171 P.3d 1064
(2007), review gfanted in part, 163 .‘Wn.2d 1012 (2008), that only an exi:ress order to cllose'the '
courtroom constitutes a closure requiring application of ane-CZub, and asks that we follow
Di'_visioanhree’s holdings in State v. Frawley, 140 Wn. App. 713,. 167 P.3d 593 .(2007), vand
State v. Duckett, 141 Wn. App. 797, 173 P.3d 948 (2007). |

The State argues that the trial court never closed the courtroom and that Bone-Club
an'alysis.was unwarranted. The State also urges us té reject Di§ision Thréefs holding in Duckett
that “individual juror quesﬁom'ng in-chambérs violates a defendant’s public trial rights” and.
argues that -Ducket{ ignores juror privacy rights and “[Health Insurance Portability and
" Accountability Act of 1996 (HIPAA), 42 U.S.C.A. § 1320d] for any jurors that have medical
concerns.” Br. of Resp’t at 4-5.. | | | |
'STANDARD OF REVIEW

The Sixth Amendment to the United States Cbnstitution and article I; section 22 of the
Washington Constitution guarantee criminal defendants the right to a publi(_:. trial. State v.
Russell, 141 Wn. Api). 733, 737-38, 172 P.3d 361‘ (2007), review denied, 164 Wn.2d 1020
(2008). Additiona]ly, article I, section 10 of the Washi'ngton Coﬁstituﬁon states, “Justiée inall
cases shall be administered openly,” giving ‘the. ijubiic, in addition to the defendant, a right to
open prqceedings. S"eattle T ihaes Co.v. Ishikawa, 97 Wn.2dl30,- 36; 640 P.2d 716 (1982).

4
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We review de novo whether a trial court has violated the right to a publio tr1a1 State v.
Brz'ghtmah, 155 Wn.Zd 506, 514, 122 P.3d 150 (2005). And we pfesume i)rejudice where the’
court _proooedings violate this right. Bone-Club, 128 Wn.2d at 257. The jury selection
proceedings fall “within the ambit of the right to a public trial.” State v. Er"ickson, 146 Wn. App.
200, 208, 189 P.3d 245 (2008) (citing Brightman, 155 Wn.Zd. at 511, 515; Bone-Club, ‘1'28
Wn.2dv at 259-60). Therefore, Bone-Club appears to require a ﬁnding‘of nocessity on the record’
before conducting voir 'dire in chambers just as if does before closure of trial proceedings.
Erickson, 146 Wn. App. at 208. The remedy for a trial court’s failure to follow Bone-Club is to
rovefse and remand for a new trial. In Re Per.;'. Restraint of Orange, 152 Wn.2d 795, 814, 100
P.3d 291 (2004). | |
BON.E-CL.,UB ANALYSISNOT WA_RRANTED

Pfotection of the right to public trial requires a trial court “to resist a closure motion
except un’der} the nﬁost unusual circumstanoes.” Bone-Club, 128 Wn.2d at 259. It aléo provides - -
that a trial court may closo a courtroom only after considering the five requiremonts emimerate_d
| in Bone-Club and entering speciﬁo findings on the record to justify the closﬁre order. 128 Wn.2d
at 258-59. Tho Boke-C‘fub facfors “assure careful; case-by-casc- analysis of a 'closure motion,”
and consist of the following five detemlihations“ |

1. ' The proponent of closure or seahng must make somo showmg [of a
compelling interest], and where that need is based on a nght other than an

accused’s right to a fair trial, the proponent must show a “serious and imminent -

threat” to that right.
2. Anyone present when the closure motlon is made must be given an

opportunity to object to the closure. .

3. The proposed method for curtailing open access must be the least
restrictive means.available for protecting the threatened interests.

4. The court must welgh the competing interests of the proponent of
closure and the public. _

'
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5. The order must be no broader in its application or duration than
© necessary to serve its purpose. :

128 Wn.2d at 258-59. A trial court’s failure to undertake the Bone-Club analysis, which directs
the trial court to allow anyone present an opportunity to object to the clqsurg, uﬁdercuts the
- guarantees enshrined in both article I, section 10 as well as article I, s'éction 22. 128 Wn2d at
25859, |
In Bone-Club, the State requésted closure of the courtroom during an undér.cover police’
officer’s testimony at the pretrial suppression hearing. The trial coﬁrt cleéreci the entire
courtroom fqr the officer’s testimony during the pretrial suppression hearing. Bone-Club, 128
Wn.2d af 256-57. The defendant was not given an opportﬁni!:y to object to the closure. Bone-
Clﬁb, 128 Wn.2d at 257. The Was;,hington Supreme Court foﬁnd that “the temporary, full cloéure
of.‘[thé]' pretrial suppression hearing” was a violation of the defendant’s right under article I,
Asection 22 of the Washington Constitution. Bone-Club, 128 Wn.2d at 256-57. The court further
found that the defe;ndant’s “fajlure to object contemporaneously did not effect a Waiver” and that
: -the closure 'requirerinentsl are triggered by the motion to close, not by a defeﬁdant’s objéction.
Béone-‘Club, 128 Wn.2d at 257, 261. -But here, unlike in Bone-Club, there §vas no m;)tibn or
request to close the courtroom‘ and no order closing the courtroom was ever nia_de. o
We acknowledge that the Washington Supreme Court speciﬁcally considefed the issue of |
 closure during voir dire in Orange. The trial court in Orahge questiéned all members of the
. venire in chambers on their answers to eight particﬁlar juror questionnaire questions. 152 Wn.2d .
at 801. The ,trialicourt aiso prc;hibited the defendant’s and the victim’s familiés frorﬁ watching
| the courtroom voir dire because of space .constraints in the courtroom, stating, “I am ruling n§

family members; no spectatofs will be permitted in this courtroom during the selection of the
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jury because of the limitation of space, security, etcetera [sié]. That’s msf ruling.” Orange, 152
Wn.2d at 802 (emphasis omitted). | |
The Washington Supreme Court held thf;ﬁ the trial court “ordered a bermanent, full
closure of vbir dire,” Athereby exceeding the Bo&e-Club threshold of “a temporary, full closure.”
Orange, 152 Wn.2d at 807-08. The court found that, be;cause there had been a clos,uré and
because the trial court faﬂed to conduct the Bone-Club anaiysis, Orange’s constitutional right to
a public trial had been violated. Orange, 152 Wn.Zd at 811.. F.ihaliy, the court held that
brange’s remedy for the violation of his right td a pﬁblic trial was remand for a new ftrial.
Orange, 152 Wn.2d at 814. | ‘
In Brightman, neither party requested ﬂ;e courtroom closure. 155 Wn.2d at 511. The
- trial court closed the courtroom to spéctators during voir dire, stéting, “In térms of obseIfVers and
witne'sses,. we can’t have any observers while v;re are selecting the jury, so if you would tell the
friénds, relétives, and acquaintances of the victim and defendant that the first two or three days
for selecting the jury the ‘cour.troom is packed with jurors, they can’t observe tha' . Brightman,
- 155 Wn.2d af 511. .Neither party 'objected- to this statement. Brightman, 155 Wn.2d at 511. The -
Washington Supremé Court held that “the defendant’é failure to object at trial to the courtroom
* closure ;did not effec't’a waiver,”” Bﬁghtman, 155 Wn.2d at 514, and that “oncé the plain
language 6f the trial court’s fuling imposes a clqsuré,” there is .a".‘strong presumption that the
courtroom was close&.” Brightmqn, 155 ‘Wn.2d at 516. |
| In the present ;:as‘e, the record shows that, a.t‘the prospective jurors® request, a portion of
voir dife questioning took place in chambers.l Neither party requested the chambers questioning
or 6bjected to the process and our review of the record demonstrates that neither party was
prejudiced by tﬁe process; in facf, both appear to have beneﬁfed from the prospective jurors’

7
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candid answers, some of which would have tainted the v‘entire venire if stated in open court. The
trial court individually questioned only 10 potential jurors in chambers, while the rest of the Jury
remained in the courtroom. The trial court did nof ordef a closure of the courtroom itself and we
presume the courtroom and the proceedings conducted there remained open. The court re;;orter
was present in chambers during questioning, as were all parties, and our record 'c'ontair'ls a full -
transcript >_of the proceedings. Closure, if any, was temporary and partial, below the ‘itemporal'ry,
full closure” threshold of Bone-C’lub. See Staz‘é v. Gregory, 158 Wn.2d 759, 815-16, 147 P.v3d .
1201 (2006). We, therefore, hold that the trial court was not required to sua sponté conduct a
Bone—Club anélysis prior to this temporary relocétion_ of voir dire to chambers for the purpose of V
asking prospective jurors sensitive questions. | | |
WISE Has No BASIS To APPEAL His CONVICTION

Even assuming-the trial court irﬁprdperly closed the'cour'troom, we hold that Wise is not
entitled to a new trial on that basis because (D he waived his own public trial right and (2) he

lacks standing to defend the public’s right to an open trial under article I, section 10 Q_f the -

Washington Constitution.’ We, therefore, affirm Wise’s conviction.

3, We note the Division Three holding in Duckett, which expressly rejected a similar standing
argument. 141 Wn. App. at 804. Division Three. determined that the trial court has an
“independent obligation to safeguard the open administration of justice.” Duckett, 141 Wn. App.
at 804. We also take note of a d601s1on from this division, Erickson, in which the maJonty
responded to the dissent’s argument:

The dissent suggests that Erickson lacks standing to. 1nvoke the pubhc sright to a

public trial. The dissent further states that Erickson’s interest in full candor

during questioning conflicts with the public’s interest in open proceedings,. and

thus he cannot ‘fairly represent the public’s interests in exercising its public tr1a1
_ rights’ under article I, section 10. We disagree.
146 Wn. App. at 206 n.2 (internal citations omitted).

8
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A. WISE WAIVED His OWN RIGHT TO AN OPEN TRIAL
Wise argues that the closure of the courtroom Vlolated both the Sixth Amendment of the
federal constitution, and article I, sect1on 22 of the Washington Constitution, which protect a
defendant’s own right to a public trial. Wise cannot appeal the trlal court’s de01310n based on his
own right to an open trial because Wise waived this right at trial. |

A defendaitt may ‘waive certain constitutional rights through his conduct without ever
expreésly waiving thetn on the record. See State v. Thomas, 128 Wn.2d 553,559,910 P.2d 475
(1996). In Thomas, the Washington Supreme Court determined that a defendant ntay waive his
rtght to testify thieugh his conduct; there is no tequirement that “the trial court . . . obtain an on-
| the-record Waivef of the right.” 128 Wn.2d at 559. The court explained that, while certain B
fundamental constitutional :tights——including the right to testify—must be waived “knowingl’y,
voluntarily, and intelligently,” there is no requirement that such rights be waived on the record.
Thomas, 128 Wn.2d at 558-59.. The court also ‘found no requirement that trial courts “inform a
| . ciefendant Qf [his testimonial] right.” Thomas, 128 Wn.2d at 55 8-59. (citing vatious federall court

~ decisions tlolding the same).' | |

'We hold that a defendant’s cenduct may similarly waive ‘his right to have all .voir dire
A questlons conducted in open court, even without an express explanatlon of the public tnal right
by the trial court. And we hold that Wise waived h15 right to ask prospectlve jurors sens1t1ve

personal questions in public in this case. This is because not only did Wise not object at trial,*

* We note that a mere failure to object, without additional conduct, has been held not to
constitute waiver. See Brightman, 155 Wn.2d at 514 (“the defendant’s failure to object at trial to
the courtroom closure ‘did not effect a waiver’”); Bone-Club, 128 Wn.2d at 257 (“Defendant’s
failure to object contemporaneously did not effect a waiver™) (citing Stafe v. Marsh, 126 Wash.
142, 146-47,217 P. 705 (1923)).
' - 9.
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i)ﬁt because his counsel actively engaged in the private questioﬁing of the prospective jurors.
Indeed, Wise benefited .from the private questioning and successfully fequested that four
' privafely questioned jurors be excused for cause after their answers revealed bias or prior
" negative contact with prospective defense witnesses. Wise, therefore, waived his righf to ask
‘prospective jurors senéitive i)ersonal questions 1n public and cannot now be heard to complain
.that his constitutional right to an opén trial was prejudicially violated as a fesulf, |
- B. | THERE IS NO STRUCTURAL ERROR
Our Supremé Court has thus far treated.denial' of public trial right for full, temporary
courtroom closures (Which did not occur here) as if it were structural erro_r,.i.e., not subject to
harmless error and not requiring the defendant to timely object in orde;i ;co preserve the issue for
appcal. But such treatment is inconsistent WithAcontﬁo‘lling Sixth Amendment jury selection
éuthérity. See Bdtson V. Kergtucky, 476 U.S. 79, 106-S. Ct. 1712, 90 L. Ed. 2d 69 (1986). We
| believe that conducting voir dire on the recqrd, in chambers, with thé defendant and all counsel
present—such és presented in this case—is not sfructural errof that undermines the integrity of _
the verdict rencllered'by a fair and impartial jury. Accordingly, a timely ébjéction to such voir
dire is required to presefve the issue for appeal and, absent a shbwing of prejudice, retrial before
another fair and impartial jury is not required. Cf Waller v. Georgia, 467 U.S. 39, 104 S. Ct.
2210, 81 L. Ed. 2d 31 (1984) (fuﬁ closure of suppréssion héaring on State’s motion to close was
structural erfor). o |
“Structural eﬁors are those which create ‘Ac.iefect‘[s] affecting the framework within which
the-trial proceeds, rather than simply an error in the trial brocess itself.”” In re Det. of
Kistenmacher, 163 Wn.2d 166, 185, 178 P.3d 949 (2008) (Sanders, J., concurring in part,
- dissenting in parf) (quoting Neder v. United States, 527 U.S. 1, 8, 119 S. Ct. 1827, 144 L. Ed. 2d

10
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3571 999)) ““Structural errors . . . are not subject to harmless error review.”” Kz‘stenmacher 163
Wn.2d at 185 (quoting Staz‘e v. Frost, 160 Wn 2d 765, 779 161 P.3d 361 (2007), cert. denied,
128 S. Ct. 1070 (2008)). Examples of structural errors include the absence of counsel for a
criminal defendant, a judge who is not ifnpartial, unlawful exclusion of members of the
defendant’s race from adgrand jury, the right to self-representation at trial, and admission of a
defendant’s coerced sftatemenfs.or confessions. See State v. L .B., 132-Wn. App 948, 954 n.2,
135 P.3d 508 (2006) (citing Arizona v. Fulminante, 499 U.S. 279, 111S. Ct. 1246, 113 L. Ed. 2d
302 (1991)). As the Supreme Court recently reiterated: |

“[M]ost constitutional errors can be harmless. . . [T]f the defendant had ceunsel

and was tried by an impartial adjudicator, there is a- strong presumption that any

other [constitutional] errors that may have occurred are subject to harmless-error

analysis. . .. Only in rare cases has this Court held that an error is structural, and

thus requlres automatic reversal. In such cases, the error ‘necessarily’ render[s] a

criminal trial ﬁmdamentally unfair or an unreliable vehicle for deterrmmng gullt
or innocence.” : :

Washington v. Recuenco, 548 U.S. 212, 219, 126 S; Ct. 2546, 165 L. Ed. 2d' 466 (2006)
(footnotes'omitted) (quoﬁné Neder, 527 U.S. at,8, 9) | |
In the context of jury selection, the right to a public trial is not structural error unless the

defendant makes a pnma faele showing of the alleged jury select1on defect at trlal and the tr1al

court fa;ls to correct the discriminatory jury select;on process‘. Batson, 476 U.S; 79; State v.

Hi"cks, 163 Wn.2d 477; 181 P.3d 831, cert. denied, 129 S. Ct. 278 (2008). Although Batson

errors afe structural, absent a showing of prejudice fhey cannot be raised for the first ﬁme on |
.atlppeal. To preserve the issue, the defendant must present the trial eourt with -a prima facie

shox;ving that the prosecution is unlawfully excludidg _prospective jurors on the basis of race or

gender and the State must then be given an opportunity to rebut the allegatiOns. Batson, 476

11 -
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U.S. at 93-94; Unt’ted States v. Gordon, 97/;1 F .Zd 97, 100 (8th Cir., 1992); State v. Wright, 78
| Wn. App. 93, 896 P.2d 713, review denied,. 127 Wn.2d 1024 (1995). |
As in the Batson context, when no nrejudice appears on the record, it is proper to require
a defendant or a representative of the public, such as a citizen or a newspaper; to bring an alleged
'Sixth Amendment public trial right violation to the trial coutt"s attention for immediate
correction. Applying Bone-Club, as Wise urges, to vacate the verdict of an impartial Jury simply -
because, without 6bjection, the trial court granted potential jurors’ requests that they be
questioned in chamberst, on the record, with the defendant and counsel present is inconsistent
with the handling of other, argnably more serions, challenges to the integrity of the jury selection
process. |
Indeed, in the Batson context, a trial court judge may require the prosecutor to answer the
issue of disct'iminatory jury selection on its own motion only if the facts appearing in the record
support a prima facie case of discrimination. State v Evans, 100 Wn. App. 757, 767, 998 P'.2d‘ |
373 (ZQOQ). But even a Batson query is a discrationary'decision fot the trial court j_udge and is
not -reqliired because, with the benefit of hindsight, an appellate court discovers potential_ eITor.
Evans, 100 Wn. App. at ':767. Allowing a defendant to requeét or acquiesce in ptivaté voir dire,
| or to merely sit by idly at trial and then, on appeal, claim an errot for an alleged jury selection
| challenge, imposes additional dnties on the trial court that run counter to .casc law governing
othet jury selection issues.
Here, no one challengéd the jury selection process or raised the issue of the right to.
pubhc trial to the trial court. No party made a motion to close the court room and the judge did -
~ not sua sponte move to close the courtroom. Thus, our record lacks two elements that would
trigge_r the structural error doctrine in other jury' selection matters. First, thete was no timely

12
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prima facie showing by a party that the court was closing. Second, the trial court did not have
before it a closure motion. Such a closure motion friggers the trial court’s duty to conduct the

Bone-Club analysis and triggers the parties’ duty to timely object to closure before the court

acquiesced in prospective jurors’ requests for slight privacy in answering personal questions on

- the record, with the defendant and counsel present but out of public view. Accordingly, the trial
court’s error in failing to.conduct a Bone-Club analysis on the-record may be harmless and Wise
is entitled to ; new trial onl.y if the jury selection process prejudiced his right to 5 fair and
impartial jury. Wise has not shown that he was prejudiced by the process of selecting the fair
| and impartial jury in this-case and the constitution does not require that we vacate that jury’s
verdict and remand ‘for a new trial, |

C. WISE LACKS STANDING To DEFEND PUBLIC’S RIGHT UNDER ARTICLE 1, SECTION

~ Wise aiso argues that phe" tr1al court violated article I, section 10 of the Washington
Constitution which protects the pnblic’s right to open proceedings. But Wise cannot appeal on
- the grounds of the public’s nght to an open trial because he lacks standing.

The standing doctrine generally proh1b1ts a party from defending the nghts of another
person Haberman v. Wash. Pub. Power Supply Sys., 109 Wn.2d 107 138, 744 P.2d 1032, 750
P.Zd 254 (1987), dismissed, 488 U.S. 805 (1988).  Article I, section 10 of the Washmgton
Constitu'tion gives the public the right to the open administration of justice. WASH. CONST. art. I,
§10; Bone-Club 128 Wn. 2 at 259, |

Article III of the federal constitution requires that any litigant possess standmg
A}izonans Jor Official English v. Arizona, 520 U.S. 43, 64, 117 S. Ct. 1055, 137 L. Ed. 2d 170

(1997). Standing requires “(1) that the plaintiff have suffered an ‘injury in fact’ . . . ; (2) thaf

13
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there be a causal connection between thé injury and the conduct complained of . . . ; and (3) that
it be likely, as opposed to merely speculative, that the mjury will be redressed by a favofa’ble
decision.” Bennett v. Spear, 320 U.S. 154, 167, .117 S. Ct. 1154, 137 L. Ed. 2& 281 (1997)
A(citing Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61, 112 S. Ct. 2130, 119 L. Ed. 2d 351
(1992)). -
There is a “general prohibition on 2 litigant’s raising another person’s legd rights.” Allen
y. Wright, 468 U.S. 737, 751, 104 S. Ct. 3315, 82 L. Ed. 2d 556 (1984). “[E]ven when the
plaintiff has alleged injt'lryv sufficient to meet the ‘case or controversy’ requirement, [the US.
Supreme Court] has held thqt‘the, plaintiff generally must assert hls éwn legal rights and interests?
and cannot rest his claim to relief on the legal rights or interests of third parties.”. Warth v.
Seldin, 422 U.S. 490, 499, 95 8. Ct. 2197, 45 L; Ed. 2d 343 (1975). A blaintiff may only raise
| _ the rights df another person when “(1) ﬁe party asserting the rights has suffered an injury in fact,
giving h1m a sufficiently- concrete interest in thé outcome of the litigatidn, (2) there :is a
‘ sﬁfﬁCiently close reiationship between the litigant and the person whose rights afe being asseﬁed
SO thét the liﬁgant will be an effective proponent of thé ri'ghtsA being litigated, and (3) there is
some hindrance to.the third party’s ability to protect his own inter‘ests.”‘ United S’z‘ates 12 De
Gross, 960 F.2d 1433, 1437 (9th Cir., 1992) (citing Powers v. Ohio, 499 U.S. 400, 409-13, 111
S. Ct. 1364, 113 L. Ed. 2& 411 (1991)); see also Ludwig v. Dep’t of Retireﬁent Sys., 131. Wn.
. App. 3’)9, 385, 127 P.3d 781 (2006);4 Meqfns V. Séhai;bach, 103 Wn. App. 498, 511, 12 P.3d
1048 (2600), review dem’ed, 143 Wn.2d 1011 (2001). | |
Wise does not meet the réquirements for third party standing to assert a violation of the
‘public’s open tﬁal right. Wise does not pqint to any injury caused by private voir dire. More
. _importantly, Wise does not have a “sufﬁciently close relationship”r to the public open 'tfial right.

14
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He was the defendant and'net an observer in t]:ns case and the trial court did not bar him from the
juror questioning it conducted on the record in chambers. Additioﬁally, Wise’s interests on
appeal are starkly different than the interests -of the public: Wise benefited from the private
questioning because it allowed jurors to be more forthcoming; wherees the public’s interest was
in observing the proceedings, Wise’s interest- was on getting accurate private - personal
information. We do not determlne here what partles might have standmg to allege a violation of
article I, section 10 on the public’s behalf, but only hold that,Wise.himself does not have
standing to do so. |

ADDITIONAL CONSIDERATIONS: VIOLATION OF HIPAA AND TAINTING OF JURY PdoL

The State elso argues thét the court’s requiring potential jurors to publiely answer

.bquestions regarding their health violates HIPAA. The State also netes that fequiring potential |
jurors .to answer questions on sensitive issues in front of the venire violates the jurors’
constitutional right to keep personal f-rlatters private from the government. See WASH. CONST.
art. I, § .7' Wise acknowledges that the tnal coﬁrt eonducted questioning in chambers in order 'to.
o “facilitate pfivacy.” 'Rep_ly Br. of A'ppellant.-at 3.. . He argues, however; that “[p]ersdnal
embarrassment does not trump [the public trial] right.” Reply Br. of Appellant at 4. He further
érgues that the jurors obv10usly consented to shanng medical mformatlon since “[n]either the
court nor the parties compelled the prospectlve jurors to reveal anythmg about their medical
condltlons.” Reply Br. of Appellant at 4. We dlsagree with Wise that a jury summons negated a
Washington citizen’s privacy right. The prospective jurers wére compelled to come to courlt By
' .summeris. RCW 2.36.095. If they had féiled-te resi)ond to the summons, they would have
committed a cﬁmhal offense. RCW.' 2.36.170. Mereover, once they had responded to the
‘courthouse for jury duty, they were required te take an oath and were subject to potential perjury
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charges if found ts have lied in answers to the questions'posed by the court and counsel. CrR
6.6. |
| HIPAA is a federal statute that “restricts health care entities ﬁoﬁ disclosure of ‘protected
health information.’” Lloyd v. Valley Forge. Li’fe Ins. Co., No. C06-5325 FDB, 2007 WL
‘906150, at *3 (W.D. Wash. Mar. 23, 2007). In this case, several jurors discussed health
problems to the court, with one jursr asking the trial court to question him in chambers. More
irnp(;rtaﬁt, one venire member was a public health nufse and asked to respond privately to
questions regarding hef acéuaintance’with a defense witness because he was a patient. Though
individuals may. volun’seer information about themselves in respOnse to qilestioning; a health care
provider may not answer questions about a patient absent patient consent Without violating her
duties under HIPAA. 42 U.S.C.A. §‘1320d‘-6. o |
We also reject the argument that the court may compel all potential jurors to waive |
HIPAA protections when they are questioned about _their ‘personal medical information.
Potentiél jurors are required to be' candisl with the court and are under oath to be trufhful. Here,
the tr1al court speciﬁcaliy asked the jury pool-the common sluestion—whether anyone had “a
- physical problem of limitaﬁon that would make it difﬁcult tositasa ju1_'or,” Suppl. RP (June 26,
2007) at 9;10, and any disciosures in respon_';se to that question cannot be seen as waivers of
HIPAA and the pi'ospective juror’s consﬁ’ggtidnal right under article -I, section .7 6f the
Washington Constitution to keep bersonal information private. Additionélly, though the jurors
were free to waive their own privacy rights knowingly de volun.tarily. by responding to
' questioning, the defense witness who had received medical treatment from the prospective jﬁror
who is a publis health nurse was never given an oppoftunity to waive his HIPAA rights and may

not even be aware that those rights have been violated.
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We also note that a trial court’s decision to conduct small portions of jury selection in
* private did not prejudice Wise and that prix)ate questioning, on the record, generally Works to a’
defendant’s.advantage. In oider to eliminate potential jurors with perticular biases, defendants
frequently rnvite such private questioning. ‘Indeed, in the present case, one poterrtial juror
explained ib’private rhat he had been a defense witness’s school teacher and that he “would find
it hard to be impartial or possible [to] take [the defense vvitness;s] word.” Suppl. RP (June 26,
2007) at ?;5 . Wise successﬁrliy challenged this juror for cause. If this juror had been allowed or
required to make such a statement in the presence of the entire venire,. the Jury pool would have
been tairrted.

In the absence of a tirnely objection, the triélr court did not commit reversible error by
failing to sua sponte conduct a Bone-CZub analysis before allowing jurors to answer personal
questions in chambers on the record and in the defendant’s presence. Our review of the record
which contains verbatim a transcript .of the entire voir d1re. of prospective jurors, whether
conducted .in the c_ourrroorn or the judge’s chamberé, does not support Wise’s clairrl that his 4
| constitutional right to a public trial was violated, prejudicing his right to a fair trial and requiring

that he be afforded a new trial on that ba81s Accordingly, we affirm.

@WW«/

QUINN-BRINTNALL,J. =
I concur; Lo

%mﬁ

HUNTJ
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Van Deren, C.J. (d'issen‘t‘ing)-—-l fespectfully dissent. I would reverse and remand for a
new trial Becduse the trial court failed to coﬁduct a Bone-Club analysis before removiné the jury
selection proceedings from the bublic courtroom, thus violating Wise’s _right to a public trial and
the public’s right to open énd observable conduct of public trials. In doing so, I woulq adopt the
majority’s reasoning in State v. Sadler, 147 Wn. App. 97, 1.93 P.3d 1108 (2008).

It appearé from the record on appeal that it is the trial court’s normal procedure, without

- regard to-th'g Bone-Club’ factors, to advise jurors that they may answer questions 1n cha'mblers.6
Without discussing the Bone-Club factors, the trial judg@, Wise, both counsel, the court clérk,
and the court reporter twice moved from the courtroom to chambers to further ciuestion certain
potential jurors. Eone-CZub provides a suéightforward means to balance the defendant’s and thé
public’s interest in ha\./ing_ trials conducted in public against any specific, articulated need to
conduct a limited portion of the trial outside the public forum. Thus, it protects the right to
puBlic trials as well as the need fof privacy of potential jurors or Witnesses. A trial court’s failure
to apply Bone Club’s ﬁve tests before closing the cogr’troom deprives.both the défendant and the

'. public of an important constitutional right, and the proper remedy is remand for a new trial.

> State v. Bone-Club, 128 Wn.2d 254, 406 P.2d 325 (1995).

% A judge’s chambers comprises the judge’s office and space for other courtroom personnel,
including court clerks, judicial assistants, and court reporters. It does not include the jury room
and it is not part of the public courtroom. It is a relatively small area where the judge and
judicial staff work when they are not in the courtroom. Often, reaching chambers involves
passing other judicial chambers. Normally, no one is allowed to enter chambers without express

permission.
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I MeVING VOIR DIRE TO JUDICIAL CHAMBERS EXCLUDES THE PUBLIC FROM PUBLIC TRIALS
The majority holds that no Bone-Club analysis was required because the courtroom was

never closed to the public. It states_: “Closure, if any, was temporary .‘and partial, below the
‘temporary, full closure’ threshold of Bone-Club.” 'Maj ority at 8 (quoting State v. Bone-Club,
128 Wn.2d 254, 257, 406 P.2d 325‘ (i995)). The majority bases its decision on the fact that the
trial court did not expressly order elosure and/or because it presumes that “the courtfoom and the
proceedings coﬁducted there remained open.” .M'aj ority at 8. There is no evidence in the reeord
on appeal that any proceedings took place in the open courtroom while the judge, court reporter,
© court clerk, (iefendapt, counsel, and individual ju;ors conducted voir dire in the judge’s a
chambers. |

' The majority misconstrues the ineaning of an open eourtr'oom. It is the busieess of the |
court—lts conduct of a trial where the pubhc may observe—that is the essence of a public trial.
Leavmg the remainder of the venire in the courtroom while the business of the tr1al takes place
in chambers, does not constitute an open forum. Moving voir dire into judlclal. chambers
precluded the pubhc S opportumty to observe the proceedmgs in Wise’s trial. As the maJ jority

- noted in State v. Erzckson 146 Wn. App. 200, 209, 189 P. 3d 245 (2008) prlvate quest1on1ng of

prospective jurors “outside the courtroom has more than an inadvertent or trivial impact on the
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proceedings,”7 and, therefore, “acts as a closure for purposes of Bone-Cﬁ:b.” :

Hefe, the trial court moved voir dire to judicial chambers, an area even less accessible
than a jury roofn, in accord with its routine practic_e. It did not invite the public into chambers,.
and it is highly unlikely that mémbers of the pubﬁc would have understood the judge’s chambers
to be part of the open courtroom when voir dire was expressly moved_ to chambers to allow for
jurof privacy. Thus, I would hold that Wise has met his burden to show that the trial court closed
the public trial by moving voir dife into the trial cbur.t’s chambers.

IL WISE DID NOT WAIVE HIS RIGHT TO A PUBLic TRIAL |
| I also disagree with the maj orit};’é holding that Wise' wai{/ed his right to public trial, 1n :
light of our Supreme Court’s controlling al;thority. Majority at 9. A defendant’s failure to object
Iat the time of a courtroom closure do.es. not waive his right to a public trial. State v. Brightman,
1 SS'Wn.2d 506, 514-15, 122 P.3d 948(2005). I would also adopt the holdings in Sadler,‘ 147
Wn. App. 97, Erickso.n, 146 Wn. App. 200, State v. Frawley, 140 Wn. App. 713, 167 P.3d 593
(2007), and State v. Duckett, 141 Wn. App. 797, 173 P.3d 948 (2007), rejecting the waiver '
A argument. | | |
' Sadlgr was charged with sexual éxploitatioﬁ of a minor. During voir dire:, the State used -

two of its peremptory challenges to dismiss the only two African-American venire members.

"In State v. Brightman, 155 Wn.2d 506, 517, 122 P.3d 150 (2005) the court held that “trivial-
closures may not violate a defendant’s public trial right.” Erickson, 146 Wn. App. at 208.
Trivial closures are illustrated by three federal cases: Peterson v. Williams, 85 F.3d 39, 41-42
(2nd Cir. 1996) (where court inadvertently leaves courtroom closed for fifteen minutes following
legitimate temporary closure, no violation of right to public trial); Unifted States v. AI-Smadi, 15
F.3d 153, 154 (10th Cir. 1994) (where court security officer closed courthouse doors 20 minutes
before trial proceedings complete, no violation); Snyder v. Coiner, 5 10 F.2d 224, 230 (4th Cir.
1975) (where bailiff would not allow people to leave or enter the courtroom during arguments

no violation). :
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‘Sadler raised a de‘sbng challenge, “asserting that the State was unlawfully excluding these jurors
because of their race.” The trial court moved the Batson challenge hearing to the jury foom,
“[wlithout discussing its reasons for doing so on the record er esldng Sadler or anyone else
present to comment.” Sadler, 147 Wn. App. at 107. Sadler, both counsel, corrections officers,

| and the court reporter were present in the jury room during the hearing. The trial court ruled that

the State properly struck the venire members for .reasons other than race. Sadler, 147 Wn. App. -
at 107. | |

Sadler appealed, arguing that “the trial court denied him his constitutional ._right to an

. open public trial when it heard his Batson challenge in the jury room rather than in the open
courtroom.” Sadler, 147 Wn. App. at 109. 'I‘heSta;t'e'argued that “the proceeding was not closed
to the public because the trial court never asked anyone in the courtroom to leave the
courtroom.” Sadler, 147 Wn. App.at 112. .

The Sadler majority stated: “Admittedly, unlike the situations in Orangé’® apd
Brightman, the tnal court did not expressly exclude the public during the jury selectioln process.”
147 Wn. App. at 112 (citations omitted). But, the mayj jority explamed nelther is this case

“similar to those instances that did not amount to a closure. . Here the trial court’s afﬁrmatlve
- act of moving the proceed1né into the j jury room, a part of the court not ord1nar11y accessible to -

- the public, w1thout 1nv1t1ng the public to attend had the same effect as expressly excludlng the

public.” Sadler, 147 Wn, App. at 112,

; Batson v. Kentucky, 476 U.S. 79 106 S. Ct. 1712, 90 L. Ed. 2d 69 (1986).
? In Re the Pers. Restraznt of Orange 152 Wn.2d 795, 100 P.3d 291 (2004)
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In Erickson, the parties agreed at the beginning nf trial to use a juror questionnaire. The
trial court ruled that it would hold private questioning followmg juror.orientation; Erickson’s |
~ counsel d1d not ObJ ect. After orlentatlon four prospéctive jurors requested private questioning.
The trial court “excused the rest of the prospective jurors from the courtroom and proceeded with
counsel and the court reporter to the jury room.” Erickson, 146 Wn. App. at 203-04.

Erickson appealed, arguing that the jury-room questioning violated his right toa pnblic
trial becauée conducting ‘private questioning of jurors in a jury room “‘is equiyalent toa
courtroom closnre.’” Erickson, 1‘46l Wn. App. at 207 (qunting Frawley, 140 Wn. App. at 720).
The State, relying on State v. Momah, 141 Wn. App. 705, 171 P.3d_ 1064 (2007), review granted,
- 163 Wn.2d 1012 (2008),'° argued that “individual questioning of pfospeoﬁve jurors in chambers
and in the Jury room does not constitute a closure.” Erickson, 146 Wn. App. at 207.

The maj nrity held that the “trial court must undertake a Bone-Club analysis ’tgefore
individual questioning of prospectlve jurors outside the courtroom or in the jury room. w11

Erickson, 146 Wn App. at 208 The maJ or1ty rej ected the dlssent’s argument that Enckson
| invited the error. See Erickson, 146 Wn. App. at 212-13 (Quinn-Brintnall, J., dlssentlng).

In FrawZey, the trial court conducted voir dire in chambers based on answers prdspective
jurprs gave to a.questionnaife. Frawley waived his right to be present. Frawley, 140 Wn. App.
~ at 718. On appeal, Frawley argued that the individual quéstioning violated his right to a publié |

trial. The State argued that (1) Frawley waived his right and (2) “thé individual voir dire was

19 Our Supreme Court granted review of Momah and heard oral arguments on June 10, 2008.
. State v. Momah, 163 Wn.2d 1012 (2008). The Court has yet to issue an opinion.

- "'We noted that, because jury selection “lies within the ambit of the right to a public trial[,] .
if private questioning of prospective jurors in a jury room acts as a courtroom closure, Bone-Club
mandates findings to support such action by the trial court.” Erickson, 146 Wn. App. at 208.
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appropriately kept from public view” under a court rule that “presumes privacy of juror
informatien because of GR 31(j).” Frawley, 140 Whn. App. at 71§. “Individual juror
information, ether than name, is presumed to be private.”” Frawley, 14t) Wn. App. at 719 n.2
(quoting GR 31(j)). Because information in jury questionnaires is private, the State argued
questionirrg based on the questionnaires is correspondingly private. Frawley, 140 Wn. App. at
720. |
Division Three of this court rejected the State’s position and held that juror questioning in
chambers violated Frawley’s eonstitutionai right to a public trial. It held: “Jury Selectien is jury
“selection”; there eh0111d, therefore, be no distinction between private questioning in response to
questiormaires and private questioning not based on questiennaires. The court also rejected the
argument that court rules can “trump constitutional requirentents that the trial be public.”
Frawley, 140 Wn. App. at 720. The trial court’s failure to conduct a Bhr_ze-Club analysis violated
Frawley’s constitutional rights. See Frawley, 140 ‘Wn. App. at 721.
In State v. Duckett, the defendant-Was charged with rape, and, as in £ rawley, the
prospective jtrrors answered a questionnaire. 141 Wn. App. 797; 1 73. P.3d 948 (2007). The trial
court allowed counsel to ash follow-ur) questions “outside the courtroom . . . ‘4so as to maintain
' sorrre privacy..”’ Dhckez‘t, 141 Wn. App. at 801 (quoting Duekett Report of Proceedi'ngs at 46). |
Duckett expressly waived his right to be present fer this questioning. On appeal, Division Three
reversed Duckett’s' second degree rape convictiorr betsed on t'he,triai court’s failure to conduct a
Bone- Club analysrs Duckett, 141 Wn. App. at 801- -03. The court rejected the State’s contention
that Duckett walved his right e1ther exphcrtly or through his conduct explalnmg that the right to

a public trial is a constltutlonal right that cannot be waived through conduct Duckett 141 Wn
App. at 805-06. |
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Division One of 'Qur court is the only court that has conoluded that there is no need for a
Bone-Club gnélysis when voir diré is moved outside the courtroom. In Momah, the trial court,
the parties, and the court reporter “moved into .chambers‘ adjoining the presiding courtroom.”
Momah, 141 Wn. App. at'710. The trial court stated on the record: “We have moved into
chambers here. Thé door is closed.” We have the court reporter present, as well as all counsel
and the deféndant, along with the Court and juror number 36 .. ..”. Mémah, 141 Wn. App. at
- 710. The.trial court then questioned other jurors in chambers following questiomﬁg of juror 36.

Momah, 141 Wn. App.at 711. |
- In r.ej ecting Momah’s challenge to the procedure on éppeal, the éourt held that a Bone-
Club' analysis was not required because the trial court made no specific order closing the
courtroom and, therefore, no closure occurred. Momah, 141 Wn. App. at 71 1-14. Furthermore,
it reasoned that the trial court did not close the courtroom because "‘fhere is nothing in the record
to indicate that any member of the public . . . or the press was excluded from voir dire.” Momah,
141 Wn. App. at 712. It also relied on the fact that Momah’s counsel requested the individual |
questioning because of “the cdnéem that prospective jurors miéht ,he}ve know'ledge.about the case
that could disqualify them.or that they might contéminate the reét of th¢ prosﬁeétive jurors_ with
such knpwiedge.” Momah, 141 Wn. App. at 711-12.
The clear wéight of authority dictvates‘that Wis'e should nbt be denied a new trial simply
- Because he did not object to the trial court’s routiﬁe practice of doing a portion of vbir dire in
chambers. Furthermoré, I agree that ﬁe rightto a puBlic'triaI isa constitﬁtic’)nal right that is not
. waiveable through conduct. Duckett, 141 Wn. App. at 806. Moving voir dire from.the. open

courtroom deprives defendants of a public trial.
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TIL WISE HAS STANDING TO ASSERT CONSTITUTIONAL VIOLATIONS OF THE RIGHT TO A
PuBLIC TRIAL

Furthermore, I aisagree with the majority’s conclusion that Wise does not have standing ’
to voice the public’s intérest in public trials. Majority at 10. This contention has been rejected
biy both our court andADivi;sAion'Three of our court. Erickson, 146 Wn. Aﬁp; at 205 n.2; Duckett,
141 Wn. App. at 804-05.

In Duckett, the court rejected the State’s argument that the defendaﬁt lacked staﬁding to
vchallenge his conviction under article I, section 10 of the Washington Stéte Constitution, notir_lg
that the trial court has an “independent obligation to safeguard the open administration of
justice.” “Article I, section 10 is mandatory.” Duckett, 141 Wn. App. at 8-04. Theright to a
public trial is “not simply the d’éfendant’s individual interest in .being preseht, but also the
public’s interest.” Duckett, 141 Wn. App. at 806_.

In Erickson, the majority expréssly rejected the dissent’s argurhent 'that Erickson lacked‘ .
standing to appeal based on the public’s right to an open triai. 146 Wn. App. at 205, 205 n.2.
The rﬁajority explaiﬁed that,;‘fa]rﬁcle I sectiqn 10’s guarantee of public access to proceedings
ahd‘ articI¢ I, section 22’s public trial righf together perform' complementary, interdependent
functions that assuré: the fairhess of our judicial system.” Erickson, 146 Wn. App. at 205. |
e [TThe constitutional requirement that jusficé Be administered operﬁy is...a ~cor.ls’[itutional .

‘ obligatién of th¢ courts.”” Erickson, 146 Wn. App. at 205-06 (quoting Easterling, 157 Wn.2d at
187) (Chambers, I., concurring). | |
| Here, the ;crial court’s failure to conduct a Béne-Club analysis before excluding the public

from voir dire allows Wise to raise the constitutional right to a public trial individually and on |
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behalf of the pubiic. I would follow the weight 'of authority and return this matter to the trial
court for a new trial. | |
V. PRI\;ACY CONSIDERATIONS REQUIRE A BONE-CLUB ANALYSIS
~ The maj ority agrees with the State that requiring potential jurors to answer questions
regarding their health and other sensitive issues could breach the Health Insurance Portability
and Accountability Act (HIPAA)12 and might taint the jury pool. Maj crity at 12. The State also
argues that requiring potential ju£o‘rs to énswcf quesﬁons on senéitive issues in front of the jury
pool violates the jurors rights to privacy.
HIPAA and other privacy concerns are precisely the kind of ‘issucs that compel a trial
court to apply the Bone-Club anaiysis before it closes the courtfoom. While a juror’s request to
be questloned in prlvate may have merlt the tr1a1 court must ﬁrst conduct a Bone- Club analysis
to preserve the constitutional right to a pubhc trlal See Frawley, 140 Wn. App. at 720-21.
Rather than prohibiting closure, Bone-CZub allows the trial court to close the courtroom once it
has explained on the rccord the specific issues that require privacy. The Bone-Club factors
“assure careful, case-by-case arialysis ofa clcsure motion,” with specific detenninations and
findings on the record that justify the closure of public trials. 128 Wn.2d 254, 258-59.
Alternatives to closing the ccurtroom are readily available. The trial court may conduct
questioning ,of potential jurors Within the courr.rcom but apart from the rest of the venire, alvs'in'
State v. Vega. ‘144 Wn. App. 914, 916-17, 184 P.3d 677 (2008). And, as Wise suggests, instead

of removing the individual juror to chambers, the trial judge may sequester the rest of the jury .

12 Health Insurance Portabxhty and Accountability Act of 1996, Pub. L. No. 104-191, 110 Stat.
1936 (1996).
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| pool in the juryv room Or in jury administration while individual qgestioning of the potential
jurors takes place in open court. |
V. BONE—C’L UB REQUIRES REMAND FOR A NEW TR;AL_

The prétecﬁons of the rfght to public trial under the federal and our staté constitutions
" require a trial court “‘to resist a closure motion except under thé most unusual circumstances’”
State v. Rﬁssell, 141 Wn. App. 733, 738, 172 P.3d 361 (2007) (quoting Bone-Club, 128 Wn.2d at
259); Seattle Times Co. v. Ishikawa, 97 Wn.2d 30, 36, 640 P.2d 716 (1982). We preéume
' prejudic.e where the court proceedings violate this right. State v. Rivera; 108 Wn. App. 645, 652,
32 P.3d 292 (2001). A trial couﬁ’s failure to undertake the Bone-Club analysis, inclﬁding
ailowing anyon;e present an opportunity to object to the closure, undercuts these constitutional
guarantees. 128 Wn.2d at 258-59. |

In failing to address the Bone-Club factérs and moving voir dire to chambers without
unusual 'circumstancesAbe‘ing articulafed on the record, the trial court violated Wise’s rightto a
public trial. The remedy -for such a violation is to reverse and remand for.a new triai. Inre Pefs.
Resﬁaint of Orange,. 15;2 Wn.éd 795, 814, 100 P.3d 291 (2004). ' 4 |

For all the stated reasons, I would grant Wise a new trial. |

Ven Dotesr .4

VAN DEREN, C.J.//
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